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CURRENT TOPICS 


The Mid-Surrey Law Society 


THE formation of a new local Law Society is an event in 
the history of the legal profession which should not go 
unnoticed by lawyers elsewhere. It raises the standing of 
the profession in the area to which it applies by encouraging 
greater application to legal education prior to admission, 
and further studies after admission. By promoting the 
free interchange of ideas and experiences it tends to elevate 
the moral standards which alone sustain a great profession 
and enable it to survive even in times of greatest change. 
Furthermore, it provides an example to lawyers in other 
areas where these facilities for one reason or another are not 
easily accessible. For these reasons we welcome the announce- 
ment of the foundation of the Mid-Surrey Law Society 
on the 12th July, 1948, covering the districts of Kingston-on- 
Thames, Richmond, Wimbledon, Barnes, Surbiton, Malden 
and Combe, Epsom and Ewell, Sutton and Cheam, Merton and 
Morden, Esher, Leatherhead and Banstead. All solicitors 
practising in the areas mentioned are eligible for membership, 
and are urged to become members. Mr. S. C. T. LirrLEwoop 
has been elected President, Messrs. A. F. S. Corron and 
W. E. Hamiin, Vice-Presidents, and Mr. G. A. SmitH, Hon. 
Secretary and Treasurer, who will be pleased to receive 
applications for membership or inquiries at 58 Malden Road, 
New Malden, Surrey. 


Criminal Procedure: Witnesses Allowances 


THE new Witnesses Allowances Regulations, 1948 (S.I. 
No. 1909, L. 23), which come into operation on 13th September, 
1948, substitute an entirely new and increased scale of 
allowances for witnesses in criminal cases in place of that 
provided by the regulations of 1904 (S.R. & O., No. 1219), 
1920 (S.R. & O., No. 354) and 1922 (S.R. & O., No. 892). 
Dentists and veterinary surgeons will be able to claim a 
special fee as well as legal and medical witnesses, the maximum 
being {5 a day and a night allowance where the time taken 
away from the place of residence or practice is more than 
four hours, and {2 10s. for each case in which the witness is 
away from his place of residence or practice for not more 
than four hours, with a maximum of {5 where the witness 
gives evidence in more than one separate case in a day. 
The scales for ordinary witnesses and prosecutors are also 
raised. 


Town and Country Planning Act, 1947: 
An Explanatory Memorandum 
Part II of the Ministry’s explanatory memorandum 


on the Town and Country Planning Act, 1947, has now 
been published by H.M. Stationery Office at 2s. net. 
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Part I of the memorandum, which was published last 
November, provided a broad analysis of the Act as a whole, 
and Part II, which is entitled ‘‘ Notes on Sections,” follows 
this up by taking the reader through the Act section by section. 
The 120 sections and eleven Schedules of the Act, plus an 
index and an appendix setting out the procedure for compul- 
sory acquisition of land designated in a development plan, 
are dealt with in 120 pages. The mere size of the Act makes 
this memorandum valuable for quick reference, but a note 
appended to it explains that it does not purport to give more 
than a general description of each section. Tor the full and 
precise effect of any particular section, the note emphasises, 
the Act itself should be consulted. 


Land “ Ripe for Development ” 


A PRACTISING solicitor with some experience in the develop- 
ment of land who is also chairman of a county planning 
committee, Mr. CHARLES GREENWOOD, of Peterborough, 
wrote in the correspondence columns of The Times of 19th 
August of the perplexities and “ considerahle mental indiges- 
tion’ that are resulting from the Town and Country Planning 
Act, 1947, “‘ and the flood of statutory instruments which 
have followed it.’’ He acknowledged that the Ministry and 
the local authorities are doing their best to explain the 
legislation to a bewildered public, but pointed out that the 
Act fails to give a common-sense meaning to the term “ land 
ripe for development.”’ He also held that “ the professed 
object of the Act to secure that land shall be freely transferred 
at its existing use value is just not being achieved.” Recent 
transfers of which he had knowledge all proceeded on the 
basis of the purchaser paying what was thought to be a fair 
pre-Act price, and taking an assignment of the vendor’s right 
to claim compensation for depreciation arising as a result of 
the Act. Owners who had paid a building price for land were 
unwilling to receive a fraction of what they gave for it and 
wait for years for an undefined measure of compensation, 
and the widespread use of compulsory purchasing powers 
would create a sense of injustice. “I do not think,’ he 
wrote, ‘‘that it is even now generally realised that land 
‘ripe for development’ under the Act (and thus exempt 
from development charge) is unlikely to comprise more than 
10 per cent. of the land which the ordinary citizen would so 
regard, and that development charge will have to be paid on 
the remaining 90 per cent.” 


A Remedy 


Greenwood referred to the recently 
ration’ for builders, under which, 
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if they are able to satisfy certain rather stringent conditions, 
they are to be allowed (in connection with a portion only of 
their land) to use their claim to compensation to extinguish 
the development charge which they would otherwise have to pay 
(see ante, p.381). He alsoreferred to the somewhat similar scheme, 
“apparently accompanied by a reservation as to the future 
value of money,” to be operated to assist certain owners of 
individual building plots. Mr. Greenwood suggested that 
these helpful administrative efforts might well be extended 
to the common or garden owner of land obviously “ ripe ”’ 
in the generally accepted sense of that term. He considered 
that “it would mitigate much hardship, prevent what is 
likely to amount to a general blockade of private development, 
and avoid much ill-feeling which might otherwise tend to 
bring the Act as a whole into disrepute.” The matter is 
urgent, and Mr. Greenwood’s opinion that the generally 
approved principles of the Act are in danger of being lost 
sight of in the face of certain practical problems calling for 
immediate solution will be endorsed by most solicitors with 
experience of the Act. 


The Bench: Lay and Professional 


THE long-standing controversy as to the choice between 
lay and professional justices, which recently caused a cleavage 
of opinion among the members of the Royal Commission 
on Justices of the Peace, has been continued since the issue 
of their reports. Sir HENRY SLESSER, writing with the 
authority of experience, has, in the correspondence columns 
of The Times (17th August) published his opinion in favour 
of professional and against lay justices. Writing from no 
less wide and certainly a more intimate experience than that 
of Sir Henry Slesser, Mr. E. V. Mitts, deputy chairman of 
the Bromley Magistrates’ Court, himself a solicitor and an 
advocate with experience of appearing before both the lay 
and the professional bench, took an opposite view in his 
reply in The Times of 19th August. His points were: 
(1) although 90 per cent. of the criminal cases in this country 
are tried by justices, “a very large proportion become pleas 
of guilty, so that the only question to decide is the method 
of punishment, which surely does not require legal knowledge”’ ; 
(2) of the remainder, the majority consist of questions of 
fact ; (3) it has always been recognised in this country that 
the best judges of fact are a jury, “ and is not the lay bench 
an approximation to that system? ”’; (4) the necessary know- 
ledge of the rules of evidence is usually acquired by a reasonably 
intelligent magistrate after a little practice; (5) other legal 
points can be adequately dealt with by a competent clerk ; 
(6) the mind of the whole-time magistrate tends unconsciously 
to become warped through seeing daily so much sordidness. 
Mr. Mills does not say that the lay bench cannot be improved. 
Obviously the findings of the Royal Commission show that 
education can improve it, but Mr. Mills makes a strong case 
for its continuance. 


Enforcement Abroad of Maintenance Orders 


ProFEssor A. C. GUTTERIDGE, K.C., has published in the 
International Law Quarterly (Vol. 2, No. 2) the text of a 
lecture which he delivered on 15th March, 1948, at King’s 
College, London, on a subject of great importance and 
interest to practising solicitors : the international enforcement of 
maintenance orders. There are social and political, as well as 
practical, reasons why the subject is important, as Professor 
Gutteridge pointed out in a reference to Berkley v. Thompson 
(1884), 10 App. Cas. 45, and Lord Blackburn’s speech in that 
case. The distance yet to be travelled was recently shown when 
members of the Canadian and U.S. Forces stationed here 
during the war could only be made to meet their obligations 
as to maintenance through the operation not of international 
law, but of international courtesy. In his address, he referred 
to the fact that as regards Canada, the scheme for the reciprocal 
enforcement of maintenance orders within the British 
Commonwealth contained in the Maintenance Orders 


(Facilities for Enforcement) Act, 1920, only applies to Alberta, 
British Columbia, Manitoba, and Saskatchewan, and not to 
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the other Canadian provinces, and affiliation orders are not 
covered by the Act at all. Nor does the Act apply to 
Scotland and Eire, and Professor Gutteridge referred to a 
fact of which many practitioners have had experience, that 
as far as Scotland is concerned the position is far from 
satisfactory, reciprocity existing on paper, but in practice 
depending on whether the respondent was within the juris- 
diction of the court at the time when the order was made 
(Forsyth v. Forsyth (1947), 91 Sor. J. 691). The Secretary 
of State for Scotland announced on 15th April, 1948, that, 
with the Home Secretary, he was considering a legislative 
solution of the problem. A not impossible ideal is that 
suggested by Professor Gutteridge, the promotion of group 
international agreements such as the Act of 1920 and the 
Oslo Convention of 1931. 


Other Countries’ Laws 


Tuts year is the two-hundredth anniversary of the birth 
of Jeremy Bentham and, as Sir Ceci, Carr, K.C., states in 
his introduction to the May, 1948, issue of the Journal of 
Comparative Legislation and International Law, he was the 
spiritual father of the Society of Comparative Legislation. 
He it was who desired to see ‘‘ a common standard by which 
the several systems of law prevailing in every country” 
might ‘respectively be compared, and thereby their 
comparative excellences and defects exhibited to view.” 
British lawyers have cause to be proud that we can observe 
the Benthamite process as far afield as the Kingdom of Tonga, 
where a new Interpretation Amending Law was passed in 1946. 
As the present issue of the society’s Journal abundantly 
shows, English statute law still provides models for legislation 
in other parts of the world. To quote only a few of the 
manifold examples in the Journal, Northern Ireland passed 
the equivalent of the Perjury Act, 1911, the Isle of Man 
has dealt with larceny, the probation of offenders system has 
been introduced into Mauritius, and in Victoria a legal 
profession practice statute aims, like its corresponding 
statute in this country, at controlling the proper use of trust 
funds in the hands of legal practitioners. It would be a fair 
inference from much of the material in the Journal that this 
country can gain much by studying the laws of other countries. 
Sir LANcELoT GRAHAM, for example, writes that in the 
North-West Frontier Province a provision applicable to the 
beating of tom-toms has been applied to electrically operated 
loudspeakers. Sir Cecil Carr tells us that the Supreme 
Court at Washington has lately been examining a law for 
the control of this mgdern nuisance. 


The International Law Association 


As noted in the JouRNAL last week, the forty-third 
conference of the International Law Association is to be 
held in Brussels from 29th August to 4th September, 1948. 
Seventy members are to attend from this country. 
Reports and discussions on the York-Antwerp Rules, divorce 
law, international companies, commercial arbitration, and the 
conflict of laws will be of interest to solicitors. Subjects 
of general interest, such as human rights, and the abolition 
of war, are also provided for. This conference should not 
be confused with the conference of the International Bar 
Association at the Hague, which was organised from the U.S.A. 
Both perform work which is vital to international harmony. 
Most valuable work has been done this year in preparation 
for the Brussels conference, as the printed reports, with which 
the Association has kindly furnished us, demonstrate. Apart 
from matters in the reports of interest to commercial and 
Admiralty lawyers, the report which will be of general interest 
to most lawyers with experience of the divorce and other 
matrimonial courts is that produced by Marcelle Kramer- 
Bach, Avocat 4 le Cour de Paris, on guardianship of infants 
and maintenance obligations in international law. We 
envy our fortunate brethren who will listen to and partake in 
the discussions on this interesting subject in a city which 
has as much to offer as has Brussels in the year 1948. 
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THE JURISDICTION OF RENT TRIBUNALS 


A GREAT deal has been said and written in praise of the 
work which is being done by the tribunals set up under the 
Furnished Houses (Rent Control) Act, 1946. No doubt 
the curb they have set upon the activities of profiteering 
landlords has been very beneficial. That there should, at 
such a time as the present, be some effective system to check 
the exaction of extortionate rents for furnished alike as 
for unfurnished accommodation is a proposition no one will 
dispute. But it is a pity that some of the tribunals, in dis- 
charging this necessary function, should purport to exercise 
other powers which they undoubtedly do not possess. 


The jurisdiction of the tribunals is concerned with one 
matter and one matter only, namely, the determination of 
the proper rent payable in respect of the accommodation, 
furniture and services contracted to be provided. The very 
limited provision which the Act makes to secure the tenant 
from ejection is merely incidental to the machinery of rent- 
fixing. Section 5 of the Act provides that: “If, after a 
contract to which this Act applies has been referred to a 
tribunal by the lessee or by the local authority (either 
originally or for reconsideration), a notice to quit the premises 
to which the contract relates is served by the lessor on the 
lessee at any time before the decision of the tribunal is given 
or within three months thereafter, the notice shall not take 
effect before the expiration of the said three months: ”’ 
then follows a proviso giving the tribunal a discretion to 
reduce the period of security below three months, if they 
think fit. The object of this section, it is clear, is merely 
to enable lessees to apply to the tribunal without being met 
with the threat of immediate ejectment if they do so. Ifa 
valid notice to quit be given before there has been any reference 
to the tribunal, then there is nothing in the Act which gives 
the tribunal any power to suspend the operation of that notice 
to quit. One cannot, therefore, but be surprised to read 
reports in the evening and local newspapers of the 
proceedings of certain tribunals who apparently purport to 
give security of tenure irrespective of whether and when 
any notice to quit has been given. The general pattern in 
many of these newspaper reports is similar. The tenant, 
Miss X, occupies a room at, say, 25s. weekly in the house of 
the landlady, Mrs. Y. Mrs. Y takes objection to Miss X’s 
cat, or to the late hours her visitors keep or to some other 
such matter, and gives Miss X a week’s notice. Miss X 
then appeals to the local rent tribunal. The report, having 
related these matters, usually then proceeds to quote the 
stern words of the chairman addressed to Mrs. Y, enjoining 
a broad-minded tolerance of cats, late visitors, or whatever 
the source of dissension may be, and concludes with the 
information that ‘ the tribunal reduced the rent to 22s. 6d. 
and gave the tenant the usual three months’ security of 
tenure.” 


Unless one is to doubt the accuracy of these reports, only 
two conclusions are possible; either that certain tribunals 
are ignorant of the provisions of the statute which brought 
them into being, or that, being aware of the limitations of 
their powers, they find in their personal views some justifica- 
tion for the assumption of extended jurisdiction. Of course, 
it is plain that in few of these cases is the lessor likely to 
have either the means or the inclination to resort to the 
expensive certiorari procedure for the ultimate academic 
satisfaction of having the tribunal’s order pronounced 
ultra vires. 


Another and more interesting question of jurisdiction 
also arises in the case where reference to a tribunal is made 
after notice to quit has been given. The vast majority of 
rent tribunal cases are concerned with weekly tenancies. 
Since the tribunal must allow to a lessor a minimum of seven 
days within which to furnish such information as they may 
require, it follows that in the majority of cases where notice 
has been given before reference the notice will have expired 
before the day of the hearing. In such a case, has the 


tribunal any jurisdiction to approve or reduce the rent ? 
No doubt many tribunals have had to consider this question 
and the view which they appear to accept is that there is 
jurisdiction in all cases provided only that the contractual 
relationship was in existence at the date of the reference. 
The relevant provisions of s. 2 of the Act are as follows :— 


““2,—(1) Where a contract has, whether before or after 
the passing of this Act, been entered into whereby one 
person (hereinafter referred to as the ‘ lessor’) grants to 
another person (hereinafter referred to as the ‘ lessee ’) 
the right to occupy ’’—here follows a definition of the 
subject-matter of the contracts concerned—‘‘ it shall be 
lawtul for either party to the contract or for the local 
authority to refer the contract to the tribunal for the 
district... 

“‘(2) Where any contract to which this Act applies is 
referred to a tribunal, then, unless at any time before the 
tribunal have entered upon consideration of the reference 
it is withdrawn by the person or authority by whom it 
was made, the tribunal shall consider it and... shall 
approve the rent payable under the contract or reduce 
it to such sum as they may, in all the circumstances, think 
reasonable, or may, if they think fit in all the circumstances, 
dismiss the reference . . .” 


The argument which would limit the tribunal’s jurisdiction 
so as to exclude the class of cases referred to above is a 
simple one. Apart from dismissing a reference, a tribunal 
can do one of two things: it can either approve or reduce 
“the rent payable under the contract.” If there is no 
contract in existence at the date when the tribunal “ enter 
upon consideration of the reference,” there is equally no 
rent payable under it, and therefore no subject-matter upon 
which the tribunal can pronounce judgment. Any other 
interpretation would seem to necessitate reading into 
subs. (2) words which are not there. If it were the intention 
of the Legislature that a tribunal’s order reducing rent were 
to have retrospective effect so as to give the lessee a right to 
repayment, it is impossible to suppose that this would not 
be clearly expressed in the Act. Yet if it is to be held that 
the tribunal has jurisdiction to reduce “ the rent payable under 
the contract’’ after the contract has ceased to exist, it 
necessarily follows either that such an order must be 
retrospective in effect or that subs. (2) must be read subject 
to some implied qualification of its express terms. Again, 
if it matters not that the contract referred to the tribunal 
has been discharged before determination of the reference, 
logically it would seem equally open upon the construction 
of the whole of s. 2 to hold that there is jurisdiction to 
consider contracts first referred to the tribunal long after 
their termination—again an absurd result. For if the words 
‘the rent payable under the contract ” do not import the 
present currency of the contract, one may search in vain 
for any words of such necessary import in subs, (1). 

Now for the other view it is contended that subs. (2) 
is ambiguous in this respect and that the ambiguity must be 
resolved by consideration of the policy of the statute as a 
whole. The result of the reduction or approval of rent by 
a tribunal affects not merely the rights of the parties to the 
contract at the date of the reference, but, through the system 
of registration which the Act establishes, fixes the maximum 
rent chargeable to any subsequent lessee. It is right then, 
so runs the argument, that when once a contract, albeit 
one which is about to expire, has been validly referred, it 
should be considered and an appropriate order made as to 
rent for the benefit of the public in general, and of future 
tenants of the same premises in particulaf. 


Only a court of authority can settle the point, and it is 
inherently improbable that any such court will ever becalled 
upon to do so. 

N.C. B 
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DISQUALIFICATION AND ENDORSEMENT OF 


DRIVING 


UNDER the Road Traffic Acts, 1930 and 1934, a person may 
be disqualified from driving a motor vehicle in one of two ways ; 
he may be disqualified by virtue of a conviction, or he may be 
disqualified by order of a court. For reasons which will 
appear later, it is important to keep these two categories of 
disqualification separate and distinct. 

There are three offences conviction for which carries 
disqualification for twelve months ; these offences are racing 
or speed trials on a public highway (1930 Act, s. 13), driving 
or being in charge of a motor vehicle whilst under the influence 
of drink (1930 Act, s. 15), and using a motor vehicle on a road 
without an effective policy of insurance against third party 
risks (1930 Act, s. 35). 

For all other offences in connection with the driving of 
a motor vehicle, except offences under Pt. 1V of the 1930 Act 
(which relates to public service vehicles), the court by which a 
person is convicted (a) has power to order disqualification 
except where otherwise provided, and must order disqualifica- 
tion where so provided, and (b) has power to order endorse- 
ment of the offender’s driving licence, and must do so where 
so provided, or where there is a disqualification by con- 
viction or order. Where there is an order of disqualification, 
such order may be made for any period the court thinks 
fit, but the period must be a definite one. The order may be 
limited to the driving of a motor vehicle of the same class 
or description as that in relation to which the offence was 
committed (1930 Act, s. 6). 

It should be noted that the power to limit disqualification 
to a particular class or description of vehicle does not apply to 
disqualification by conviction ; further, that there can be no 
disqualification or endorsement if the case is dismissed under 
the Probation of Offenders Act, 1907. In addition to the 
general powers of disqualification given by s. 6 of the 1930 
Act, a court convicting a person of dangerous or careless 
driving under s. 11 or s. 12 of that Act has power to disqualify 
until the offender has passed a driving test (1934 Act, s. 6 (3)). 

Disqualification runs from the date of the conviction or 
order; if the offender appeals, the court which ordered 
disqualification has power to suspend the operation of the 
disqualification pending the hearing of the appeal, but here 
again this power does not apply where the disqualification 
is by conviction and not by order (1930 Act, s. 6 (2), and see 
Kidner v. Daniels (1910), 74 J.P. 127). It is considered by 
some authorities, however, that the court may make an 
order of disqualification for the same period as that which 
results from the conviction, or for a longer period, and thus 
take power to suspend the operation of the disqualification 
pending an appeal (see note (c) to s. 13 of the 1930 Act, in 
Stone’s Justices’ Manual (1947), p. 1935); but the present 
writer has grave doubts about both the propriety and the 
legality of such a course. 

When an endorsement is ordered, the offender must produce 
his licence to the court to be endorsed within five days or 
such longer period as the court may order ; failure to do so 
is an offence, and the licence is suspended until produced 
(1930 Act, s. 8 (2)). Where the offence is exceeding a speed 
limit, dangerous driving, careless driving, or “ drunk in 
charge,”’ the licence if ordered to be endorsed must be pro- 
duced forthwith, and failure to do so is not only an offence 
but results in an automatic suspension of the licence until 
production (1934 Act, s. 33). The effect of this is that an 
offender convicted of one of these offences who fails to pro- 
duce his licence forthwith for endorsement as ordered cannot 
lawfully drive a motor vehicle even for the purpose of fetching 
his licence from his house, and the court has no power to 
authorise him to do so. 

Where the Road Traffic Acts require disqualification 
or endorsement of a driving licence, the section creating the 
offence frequently gives the court a discretion not to dis- 
qualify or endorse if, and only if, there is a “‘ special reason.”’ 
Many cases have come before the High Court in recent years 
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dealing with circumstances which may, or may not, amount 
to a “ special reason,” and the more important of these cases 
are summarised as follows :— 

If justices find that special reasons exist, they should 
specify what those special reasons are (R. v. Leicester 
Recorder; ex parte Gabbitas (1946), 90 Sol. J. 371; 110 
J.P. 228). A “special reason’’ is one which is special 
to the facts of the offence, not merely special to the offender 
as distinguished from the offence; considerations of 
financial hardship and good previous driving record are 
not proper to be regarded as special reasons, and justices 
are not entitled to impose a more severe penalty as the price 
of refraining from disqualifying an offender, nor ought 
they to deal with a case of dangerous driving under the 
Probation of Offenders Act, 1907, unless the circumstances 
are most exceptional (Whittall v. Kirby (1946), 90 Sol. J. 
571; 111 J.P.1). A mistaken though honest belief on the 
part of the owner of a motor vehicle that a person whom 
he permits to drive it is covered either by his own or the 
driver’s insurance policy is not a special reason; the 
mistake in this case was due to carelessness, as the owner 
had never taken the trouble to acquaint himself with the 
terms of his own or the driver’s policy (Rennison v. Knowler 
(1947) 91 Sor. J. 85); but where, on an application 
by a garage proprietor for full cover, the insurance company 
issued in the first instance a temporary cover note affording 
full cover, and an undertaking to notify the proposer 
if the proposal for insurance should be declined, and followed 
up the cover note by issuing a policy with a “ named 
driver ’’ clause, but omitted specifically to notify the 
garage proprietor, who allowed a person other than the 
named driver to drive the vehicle, it was held the garage 
proprietor had been misled by the insurance company, 
and that his mistaken belief that the driver was covered 
was based on reasonable grounds, and amounted to a 
special reason for not disqualifying him (Labrum v. 
Williamson {1947] K.B. 816; 111 J.P. 334, distinguishing 
Rennison v. Knowler). The fact that in particular 
circumstances justices consider that disqualification is 
too severe a penalty cannot amount to a special reason ; 
it is not for justices to criticise a penalty imposed by 
Parliament (Williamson v. Wilson [1947] 1 All E.R. 306 ; 
111 J.P. 175). Where a farm labourer, in obedience to 
his master’s orders, drove a tractor for a short distance 
on a road without ‘knowledge that there was no effective 
insurance cover, it was held that there was a special reason 
for not disqualifying him, as it was reasonable for him to 
obey his master’s orders without question. The case 
might properly have been dismissed under the Probation 
of Offenders Act, 1907 (Blows v. Chapman [1947] 2 All E.R. 
576). Where a purchaser of a car honestly but wrongly 
believed himself covered by insurance, it was held that in 
the special circumstances of the case it was not improper 
to dismiss the summons under the Probation of Offenders 
Act, 1907; it was admitted in this case that the facts 
amounted neither to a defence to the summons, nor to 
special reasons for not disqualifying (Quelch v. Collett 
[1948] K.B. 478). 

A person who is disqualified, either by conviction or order, 
may from time to time apply for the removal of the disquali- 
fication (1930 Act, s. 7 (3)). Such application must be made 
to the court which convicted him or made the order of dis- 
qualification, and cannot be made until the expiration of 
six months from the date of the conviction or order ; subse- 
quent applications cannot be made until the expiration of 
three months from the last previous refusal. 

A person whose licence has been endorsed is entitled 
to obtain a clean licence if he has had no endorsement ordered 
for three years ; for this purpose endorsements over one year 
old for exceeding a speed limit may in certain circumstances 
be ignored (1930 Act, s. 8 (4)). 2s &o 
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THE ACCOUNTS PROVISIONS OF THE 


COMPANIES ACT, 


1948 


GROUP ACCOUNTS 


In the two preceding articles on company law (ante, pp. 418, 
450) the general machinery of the accounts provisions as 
they affect the balance sheet and the profit and loss account 
has been considered, and it was noted that, apart from the 
general requirement that the balance sheet should give a true 
and fair view of the state of the company’s affairs and that the 
profit and loss account should give a true and fair view of the 
profit or loss of the company, the main requirements as 
to these accounts are to be found in the Eighth Schedule. 

Part I of the Schedule deals with both classes of documents, 
but, as was pointed out, Pt. II, except so far as consolidated 
accounts are concerned, only affects the balance sheet and not 
the profit and loss account. 

There remains to be considered the general scheme of the 
provisions of the Act dealing with group accounts. The 
obligation as to group accounts is imposed by s. 150. Under 
subs. (1) of that section if a company at the end of its financial 
year has subsidiaries, except in the cases mentioned in subs. 
(2), group accounts dealing with the state of affairs and 
profit or loss of the company and the subsidiaries are to be 
laid before the company in general meeting at the same time 
as the company’s own balance sheet and profit and loss account 
are laid before the company in general meeting. 

Under subs. (2) there are two classes of case where this 
obligation is excluded or modified. The first class is where 
the company is a wholly-owned subsidiary (defined in subs. (4)) 
of another body corporate incorporated in Great Britain. 
In other words the position is that, if company A is a sub- 
sidiary of company B, group accounts dealing with both com- 
panies must be laid before company B in general meeting, and 
this will be so even if company B is a subsidiary not wholly 
owned of company X._ In that case two sets of group accounts 
will be required, one dealing with company A and company Bb, 
to be laid before company B in general meeting, and one 
dealing with company A, company b and company X, to be 
laid before company X in general meeting. If, however, 
company B is a wholly-owned subsidiary of company X 
only this latter set of group accounts will be required. 

The other class of exception or modification to the obligation 
imposed by subs. (1) is that group accounts are not required 
to deal with a subsidiary in certain circumstances. These 
are, first, if it is impracticable for them to do so or if it would be 
of no real value to the members of the holding company 
in view of the insignificant amounts involved, or would involve 
expense or delay out of proportion to the value to the members 
of the company ; secondly, if the result would be misleading, 
presumably to the members of the holding company, or 
harmful to the business of the company or any of its sub- 
sidiaries ;_ this latter ground for leaving a subsidiary out, 
however, requires the approval of the Board of Trade, as 
does the last circumstance justifying the omission of a sub- 
sidiary from group accounts, namely, if the business of the 
holding company and the subsidiary are so different that they 
cannot reasonably be treated as a single undertaking. 

The subsection has so far proceeded on the assumption that 
the holding company has a number of subsidiaries, and has 
merely indicated which of those subsidiaries can be omitted 
from the group accounts. It goes on to provide that if each 
of the subsidiaries (which would include a single subsidiary) 
could be omitted on any of the grounds specified group 
accounts are not required, 

The form of the group accounts is prescribed by s. 151. 
In an ordinary case they are to be consolidated accounts 
consisting of a balance sheet dealing with the state of affairs 
of the company and all the subsidiaries who fall to be included 
in the group accounts and a profit and loss account dealing 
with the profit or loss of all those companies. 


If, however, the directors of the holding company are of 
opinion that it is better for the purpose of presenting the same 
or equivalent information about the group of companies, 
and of so presenting it that it may be readily appreciated by 
the members, the group accounts may, under subs. (2), 
be prepared in a different form. If they are for this reason 
presented in a different form the form may vary widely, for 
the section suggests that in particular the form may be 
separate sets of consolidated accounts, separate accounts for 
each subsidiary, or statements expanding the information 
about the subsidiaries in the company’s own accounts, or any 
combination of those forms. 

Subsection (3) goes on to provide that group accounts may 
be wholly or partly incorporated in the company’s own balance 
sheet and profit and loss account. In connection with this 
provision, however, it must be borne in mind that the 
company’s own balance sheet must always present a true and 
fair view of the state of the company’s affairs. If the con- 
solidated balance sheet is incorporated in it it will also have to 
give such a view of the state of the subsidiaries’ affairs. As 
we have previously seen, however, if the company’s profit and 
loss account is drawn as a consolidated profit and loss 
account dealing with the company and its subsidiaries, then 
in the circumstances set out in s. 149 (5) the account is not 
bound to give a true and fair view of the company’s profit 
or loss. 

Whatever may be the form in which the information required 
by s. 151 is given to the members of the holding company, 
it should be noted that the accounts in which that information 
is given will be for the purposes of the Act group accounts 
even if they consist of a number of separate accounts or 
the information is to be found in the company’s own accounts. 

The contents of the group accounts are dealt with by s. 152. 
Subsection (2) of that section deals with the position that arises 
where the financial years of the subsidiary and holding 
company are not coincident, and it may, for the purpose of 
examining the general scheme of these provisions, be 
disregarded. 

Subsection (1) provides that the group accounts are to give 
“a true and fair view of the state of affairs and profit or loss 
of the company aad the subsidiaries dealt with thereby as 
a whole, so far as concerns members of the company.” 
These last words mean that if a subsidiary is not a wholly- 
owned subsidiary the accounts will have to make clear in 
what proportion of that subsidiary’s assets, liabilities, profit 
or loss the members of the holding company are concerned. 
Presumably a similar explanation would be required where a 
subsidiary was acquired during the course of the financial year. 

Subsection (3) provides that, without prejudice to subs. (1), 
the group accounts “if prepared as consolidated accounts ”’ 
are to comply with those requirements of the Eighth Schedule 
applicable to them, and if not so prepared are to give the same 
or equivalent information, and the Board of Trade is to have 
power to modify those requirements in the case of a particular 
company. 

If advantage is taken of s. 151 (2) and separate accounts 
are prepared for some or all of the subsidiaries, the group 
accounts will not be consolidated accounts, but in all other 
cases they will be, for if under s. 150 none of the subsidiaries 
is required to be dealt with in the group accounts, no group 
accounts will have to be prepared. 

The only paragraphs of the Schedule directly relating to 
group accounts of any kind are in Pt. Il under the sub- 
heading ‘‘ Consolidated Accounts of Holding Company and 
Subsidiaries,” i.e., they will apply directly to group accounts 
in the form of consolidated accounts and indirectly to those 
not in that form, 
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Paragraph 17 provides that a consolidated account is to 
combine the information given by the separate accounts of each 
company with any adjustments the directors think necessary, 
and by paras. 18 and 19 they are to comply with the other 
requirements of the Act, other than those as to payments to 
directors and loans to officers, so far as practicable as if they 
were the accounts of an actual company. This by reference 
therefore applies to group accounts all the other provisions 
of the Schedule. 

Paragraph 15 of Pt. II, previously referred to, deals with 
the modifications to a holding company’s own accounts. It 
requires certain information as to the inter-connection of 
interests between the two companies and also imposes certain 
requirements where group accounts are not submitted, i.e., 
by virtue of s. 150 (2). These requirements involve explaining 
why group accounts are not submitted and the furnishing of 
much of the information that would appear in group accounts. 

Paragraph 21, which is directly dealing with consolidated 
accounts, provides that if a company is not dealt with by the 
consolidated accounts, i.e., under s. 151 (2), information as to 
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that company is to be given in the consolidated accounts 
similar to that given in a company’s own account as to 
subsidiaries under para. 15, above referred to. 

Certain of the sub-paragraphs of para. 15 open with the 
words ‘‘ Where group accounts are not submitted,” ie., 
would not apparently apply if group accounts were submitted 
but one subsidiary was omitted therefrom under s. 150 (2), 
and if that were correct in that case certain pieces of informa- 
tion required by those sub-paragraphs as to subsidiaries would 
not have to be contained in the holding company’s accounts. 
It would, however, undoubtedly be safer to regard those 
paragraphs as applying to all subsidiaries not included in 
group accounts even where some group accounts are prepared. 

From this brief examination it will be seen that a fair 
number of varieties of group accounts is theoretically possible, 
but presumably when the provisions have been operating for 
some time a more or less standard form will become general, 
and special varieties will only be resorted to in exceptional 
cases. 

S. 


THE TOWN AND COUNTRY PLANNING ACT, 1947 


HAS IT AFFECTED CONVEYANCING ?—IlII 


HAVING now examined the position before and after the 
Ist July, 1948, of control of land use, depreciation of land values 
by control and “ betterment ”’ or development charge, we can 
return to the three questions mentioned at the beginning 
of the first part of this article subsidiary to the main question 
at the head of the article. 

(1) It is submitted that the Act has not taken away any 
property or right formerly vested in the owner. An owner 
has always held land subject to the right of the State to control 
its use without paying compensation. If the action of the 
State amounts to an expropriation of any property or right 
then the owner is entitled to compensation subject to the 
power of the Legislature to exclude it. But the policy of the 
1947 Act is one of making ex gratia payments for hardship 
on the basis of control of use only and not of expropriation 
of property or rights. Therefore an owner can still contract 
for and convey the whole legal estate without exception of any 
rights. 

(2) The answer to the question, “ Has the Act created 
some incumbrance on the legal estate so that, for instance, the 
conveyance cannot properly recite that the vendor is seised 
in fee simple free from incumbrances but should instead 
recite that he is seised subject to a restriction that the property 
can only be used for certain purposes without development 
permission ?’’ is not so clear. In the well-known case of 
Re Forsey and Hollebone’s Contract 1927) 2 Ch. 379, Eve, J., 
held that a resolution to prepare a planning scheme under the 
Town Planning Act, 1925, the effect of which for this purpose 
was similar to the effect of such a resolution under the 1932 
Act which we discussed earlier, was not an incumbrance. The 
resolution by itself was only a potential interference with 
property and not an actual interference and only operated to 
exclude compensation at a later date for work done without a 
development permission. He further held that if it was an 
incumbrance the purchaser must, under s. 198 of the Law of 
Property Act, 1925, be deemed to have contracted with actual 
notice of it in consequence of its registration as a land charge. 
On appeal the Court of Appeal confirmed the decision of 
Eve, J., that the resolution was not an incumbrance. 

It may be that the effect of the Town and Country Planning 
(Interim Development) Act, 1943, which, as we have noted 
earlier, gave authorities direct powers of enforcement if work 
was done without an interim development permission, was to 
make a resolution to prepare a scheme an incumbrance, but 
even if this were so a purchaser would be affected with actual 
notice under s. 198 of the Law of Property Act, 1925. So far 
as the writer is aware the passing of the 1943 Act did not 
alter the manner in which conveyances were drawn, and recitals 
of seisin free from incumbrances have continued to be used. 
The 1947 Act has made no difference of principle except that 


the restriction on development is now a direct part of the 
general law of the land and is not dependent on the passing of 
a resolution to be registered as a local land charge. It has 
not been the practice to mention in conveyances restrictions, 
whether or no they are incumbrances, which are part of the 
general law of the land (e.g., building line restrictions under the 
Public Health Acts) and, therefore, a necessary incident in 
tenure. 

It is, therefore, submitted that the 1947 Act has not operated 
to impose an incumbrance of such a nature on land as should 
affect the manner in which conveyances are drawn, and that, 
so far as it may have created an incumbrance, the purchaser 
must be deemed to have actual notice of it as part of the 
general law of the land, just as Eve, J., held that he would 
have actual notice of a resolution to prepare—if that were an 
incumbrance—if registered as a local land charge. If this be 
so, the vendor may still contract for the sale of the fee simple 
free from incumbrances and need not disclose expressly the 
precise effect of the statutory general restriction. It will 
be for the purchaser to satisfy himself by inquiry as hitherto 
as to this effect. 

(3) It does appear, however, that the Act has affected the 
quality of land. A prospective vendor should, therefore, be 
extremely careful how the property is described in the par- 
ticulars of sale and in the sale literature. To describe land 
as a freehold building plot, when its existing use is agricultural 
only, the vendor having neither obtained a development 
permission for building nor paid a development charge 
therefor, might be such a misdescription as would enable the 
purchaser to rescind. Similarly, to describe property as 
valuable business premises, when the nature of the business 
was limited to a particular type by a condition in a planning 
permission, might on the analogy of Charles Hunt, Ltd. 
v. Palmer {1931} 2 Ch. 287 render the contract unenforceable, 
and this notwithstanding that, the conditional permission 
having been registered as a local land charge, the purchaser 
would be deemed to have actual notice of it. Again, 
to describe a dwelling-house as suitable for conversion into 
flats, which would require a development permission, might 
be misleading. In short, anything which would induce a 
purchaser to pay more than the existing use value of the 
property and lead him to suppose that some development 
not physically existing could be carried out might be mislead- 
ing and render the contract unenforceable. A fortiori a 
purchaser might rescind if he discovered that buildings 
included in the sale were not authorised with the result that 
he had obtained something different from that which he had 
bargained for. 

Returning now to the general question at the head of the 
article, the answer suggested is that the Act has made no 
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change in the practice of conveyancing which was operative 
before Ist July, 1948, but, just as the Act has tightened up or 
intensified planning control and its financial effect on land, 
so should practitioners tighten up and intensify the care which 
they exercise on behalf of their clients. Those acting for 
vendors should be particularly careful that no statements are 
made by or on behalf of their clients which might mislead the 
purchaser into thinking that he is buying something different 
from that which the vendor has, while those acting for 
purchasers should, by diligent inquiry of the vendor and the 
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appropriate local authority, make sure, so far as they are 
able to, that the property is of the quality which their client 
desires and for which he is paying his price, and further that, 
if their client is proposing to develop, such development will 
be permitted. In short, there has been no revolution in our 
system of land tenure but only an evolution, and, therefore, 
it is not surprising that the 1925 property legislation remains 
substantially untouched. The revolution in tenure will 
come with the next step, namely, nationalisation of the land, 
if and when it is taken. R.N.D.H. 


MISTAKES OF LAW 


Not the least important feature of the recent monumental 
judgment of the Court of Appeal in the “ remarkable case ”’ 
of Ke Diplock (1948), 92 Sor. J. 409, resides in 
the light it sheds on questions of mistake. The case was 
indeed a many-sided one—no less extensive in its ramifications 
than the very concept of mistake in English law, which may 
figure as a circumstance affecting the conclusion of a contract, 
as an occasion for the rectification of documents, as a ground 
for the implication by law of a contract to pay money (or, if 
you will, for preventing the unjust enrichment of one party 
at another’s expense), or for the exercise of the equitable 
jurisdiction to relieve hardship. The chief interest of 
ke Diplock is, no doubt, for the conveyancer and the 
practitioner concerned with the administration of estates. 
But attention was called in these columns soon after the 
publication of the first reports of the decision of Wynn Parry, J., 
to the fact that certain common-law principles were involved 
(see 91 Sor. J. 390). It may not be out of place, then, to 
examine separately those passages in the judgments which 
appertain to the subject indicated at the head of this article. 


Both Wynn Parry, J. (see [1947] Ch. 716), and the Court of 
Appeal were agreed that the mistake of the Diplock executors 
in making payments out of their testator’s residuary estate 
to over one hundred charities under a provision in the will 
which directed them to apply the residue “ for such charitable 
institution or institutions or other charitable or benevolent 
object or objects” as they should select was a mistake of 
Jaw ; for it was either a mistake as to the general law of 
England relating to the requisites for the creation of a valid 
charitable trust, or it was a mistake in the construction of the 
will. That being so, the claim which the plaintiffs (who were 
persons representing the testator’s next of kin) sought, in 
each of the ten actions with which the Court of Appeal was 
concerned, to establish against the charities which had been 
wrongly paid clearly failed in so far as it consisted of a common- 
law action in quasi-contract for the recovery of money had 
and received. Such a proposition is trite Jaw, although before 
Wynn Parry, J., the plaintiffs argued that all the cases where 
mistake of law had been held to preclude recovery were 
cases where a contractual nexus had existed between the 
parties. His lordship took the view, however, and again the 
Court of Appeal agree, that at common law the action for 
money had and received was based on an implied promise 
to repay, the material relationship between the parties being 
one of debtor and creditor, so that it was immaterial that no 
contractual nexus existed in fact. 


But Wynn Parry, J., went further. In dealing with another 
head of the plaintiffs’ case, namely, their claim on equitable 
grounds to recover by direct action against the charities the 
moneys wrongly paid, he again considered the effect of the 
nature of the mistake. His lordship treated this equitable 
claim, in so far as it was based on a mere money demand, as 
analogous to the common-law action in quasi-contract, and 
held it to be essential to the success of the equitable claim, 
no less than to the success of the common-law one, to 
demonstrate that the money was paid under a mistake of 
fact and not of law. It is here that the Court of Appeal most 
significantly differ from the learned judge. A meticulous 


survey of authorities extending over 250 years (only the 


later of which had been cited in the judgment below) leads 


the court to the interesting conclusion that the next of kin’s 
equitable claim against an overpaid beneficiary, though no 
doubt analogous for some purposes (e.g., the application of 
the Statutes of Limitation) to the common-law action, boasts 
an origin and lineage altogether distinct, and in particular 
is not liable to be defeated by the circumstance that the 
mistake under which the original payment was made was one 
of law rather than of fact. ‘“‘ There is no authority either 
in logic or in the decided cases for such limitations to the 
equitable right of action.’ It is pointed out that in the 
common-law action the proper claimant is normally the person 
who originally made the payment or his principal or repre- 
sentative, and the claim is made against the actual recipient 
or his representative. “It is, indeed, difficult to see how, 
save between the parties to the original transaction, or between 
parties linked by a relationship such as that of principal and 
agent, any implied promise to repay could be imported.” 
In the present case the payments were made by the executors, 
not acting in any way on behalf of the next of kin, who had 
not ratified or accepted the executors’ acts. ‘ Further, 
whatever may have been the nature of the mistakes made 
by the executors, the next of kin have never made any 
mistake at all, whether of law or fact.” 

The basic circumstances of the Diplock case are not so 
rare as might be supposed, and it is apparent that the decision 
reveals a fresh and important exception to the general rule 
that a mistake of law “has no operative effect ’’ (Jenks, 
English Civil Law, p. 71; Jenks is dealing specifically with 
the reality of consent as a basis of contract). Croom-Johnson, J. 
has pronounced it beyond argument at this period of our 
legal history that a voluntary payment made under a mistake 
of law cannot be recovered (Sawyer & Vincent v. Window 
Brace, Ltd. {1943} K.B. 32). The reason for the rule is 
variously given as derived from the maxim ignorantia juris 
haud excusat (Lord Westbury in Cooper v. Phibbs (1867), 
L.R. 2 H.L., at p. 170), and from the desirability of putting 
an end to litigation (notably per Lord Esher, M.R., in 
Ex parte Simmonds (1885), 16 Q.B.D. 308). 

Yet equity has preserved a comparatively open mind in 
this matter. In Earl Beauchamp v. Winn (1873), L.R. 
6 H.L. 234, Lord Chelmsford refers to a “‘ mere” mistake of 
the law, and declares that there are many cases to be found 
in which equity has given relief to a party who has dealt with 
his property under the influence of such a mistake. Neverthe- 
less, as the Court of Appeal in Diplock reminds us, it is no 
longer sufficient to found an equitable jurisdiction that 
the court should think that the “ justice ”’ of the case demands 
it. The claim, if it exists, “must be shown to have an 
ancestry founded in history and in the practice and precedents 
of the courts administering equity jurisdiction.”” But as 
early as Livesey v. Livesey (1827), 3 Russ. 287, Lyndhurst, L.C., 
approved as “just between the parties and not incorrect 
in point of form” an order for recoupment by a personal 
representative out of future instalments of an annuity of a 
sum which he had overpaid to the annuitant through 
misconstruing a will. 

A distinct atmosphere of opprobrium is discernible in some 
of the judicial comment on this subject. Lord Esher remarks, 
for instance, in Ex parte Simmonds, supra, that the court 
has never intimated that it is a high-minded thing to keep 
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money obtained by- mistake of law. ‘‘ The court allows 
the party who has obtained it to do a shabby thing in order 
to avoid a greater evil.’’ The court itself will not appear to 
take advantage of the rule, and has ordered a trustee in 
bankruptcy, as an officer of the court, to repay to an execution 
creditor a sum paid under mistake of law and still in the 
trustee’s hands (Ex parte James (1874), L.R. 9 Ch. 609). 


A Conveyancer’s Diary 
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We may, perhaps, see the same tendency to deprecate reli mce 
on mistakes of law in the restrictive interpretation which 
classifies questions as to private rights though depending on 
matters of law (Cooper v. Phibbs, supra) and questions of 
foreign law (Les/te v. Baillie (1836), 2 Y. & C. 91) as matters 
of fact for this purpose. 

5 #. 3: 


THE TOWN AND COUNTRY PLANNING ACT, 1947, 
AND THE SALE OF LAND—I 


Tue Town and Country Planning Act, 1947, has already 
produced an acute divergence of opinion among conveyancers 
on such questions as whether “ existing use’ is a matter of 
title or not. I do not propose to add fuel to this controversy, 
or to duplicate the articles which are now appearing elsewhere 
in this journal. My object is at once more limited and 
more immediately practical. I stress the word “ immediately,” 
for the practice of conveyancers will obviously be moulded 
by the conclusions ultimately reached on the fundamental 
changes in our system of land tenure (if any) which some 
learned writers have discerned in the Act. But however that 
may be, there are many provisions in the Act of a less 
controversial nature to which the practitioner must give his 
attention in the course of his daily business, and it is on these 
provisions that I intend to concentrate. 

With this limited object in view I propose, in the next 
few weeks, to give some forms which may be of assistance in 
applying the Act to the carrying through of a sale of land. 
The forms I have in mind are these: (1) Preliminary inquiries 
on matters arising under the Act; (2) Inquiries of a like 
nature to be addressed to local planning authorities, and 
(3) Special conditions of sale. It is also necessary to mention 
the provisions of the Act and of various regulations made 
under the Act which affect land charges and their registration, 
and it will be convenient to deal with this topic by way of a 
preliminary note. 

But before I proceed with this purpose, two points should 
be made clear. In the first place 1 do not consider that 
“existing use’’ is a matter of title, in the sense that a 
purchaser is now entitled to rescind a contract, or to resist 
specific performance if, for example, he discovers that the 
existing use of premises, described in the particulars as a 
factory, is that of a garage only. I do not, of course, wish 
to say that existing use may not, by agreement between the 
parties, be made a matter which may justify repudiation, 
but that is a totally different question. Having disclaimed 
any controversial intention, I will not enter into the reasons 
for my opinion on this problem now, but an expression of 


not be misled by what follows. And in the second place 
I consider that, in the case of provisions with which our 
practical experience is necessarily still limited, it is better to 
make too many inquiries than too few, and safer to load a 
contract with clauses which are, perhaps, unlikely to become 
operative than to omit them. But it may very well be that 
time will render many of the suggested forms that follow 
either completely otiose, or restrict their application to a 
few special cases. It is over-early to form a considered 
opinion on such matters now. On the other hand some 
discretion in making inquiries should be observed: the 
most cautious adviser may feel it worth the risk to omit 
inquiring whether a fried-fish shop in Bermondsey has been 
listed as a building of special architectural or historical 
interest. 

With these general observations in mind we can turn to 
the provisions dealing with land charges. These mostly 
concern the local register, but s. 74 (5) of the Act provides that 
a charge on land created by virtue of an order made by the 
Central Land Board under s. 74 is deemed to be a land charge 
of Class A, and such a charge is registrable accordingly. 


This is the only provision of the Act which deals with land 
charges other than local land charges. 

Paragraph (a) of s. 15 (7) of the Land Charges Act, 1925, 
as amended by the Law of Property (Amendment) Act, 1926 
(which provided for the registration as a local land charge 
of any town planning scheme or any authority or resolution 
to prepare or adopt such a scheme), has been repealed by 
Sched. [X of the Act of 1947. This amendment was overdue, 
since the Town and Country Planning Act, 1943, subjected 
every area to a resolution. Paragraph ()) of s. 15 (7) has 
also been amended, with the result that prohibitions of and 
restrictions on the user of land imposed by a local authority 
and enforceable by virtue of a town planning scheme (formerly 
exempt from registration) are now registrable as local land 
charges. “‘ Restrictions” for this purpose would include 
an agreement entered into with a local authority under s. 25 
of the Act of 1947 restricting or regulating the use or develop 
ment of land, not previously registrable under this provision, 
of the kind which was discussed in Alét.-Gen. v. Barnes 
Corporation |1939| Ch. 110. These are the only amendments 
made by the Act of 1947 to the Land Charges Act, 1925. 

These amendments to the Act of 1925 are the background 
of the new provisions for registration of matters arising under 
the Act of 1947; the detail has been filled in by rules and orders, 
viz., the Local Land Charges (Amendment) Rules, 1948 
(S.I. 1283 of 1948), and the Town and Country Planning 
Acts, 1944 and 1947 (Registration of Orders and Lists of 
Buildings) Rules, 1948 (S.I. 1213 of 1948). The latter 
supersedes similar rules made in 1945 (S.R. & O. 1077 of 1945). 
These rules may be summarised as follows :— 

(1) S.I. 1283 of 1948 amends the Rules of 1934 by 
extending the definition of “ planning charges "’ in r. 2 (1) 
to include “ prohibitions or restrictions which take effect 
by virtue of any notice given or any order, instrument or 
resolution made under the Act of 1947.” 

A new rule (9p) has also been made providing that 
where any enforcement notice takes effect under s. 23, or 
any notice takes effect under ss. 21, 26, 28 or 29, or any 
other planning change is created by virtue of the Act 
of 1947, the entry in Pt. III of the register shall contain 

(a) a reference to the relevant notice, order, instrument 
or other document ; 

(6) a description of the land ; 

(c) the place where any relevant document may be 
inspected or a certified copy obtained, and 

(d) the date of registration of the charge. 

For an example of a planning charge, not specifically 
mentioned, see, ¢.g., S. 33 (notice to abate an injury caused 
by the condition of waste land). 

(2) S.I. 1213 of 1948 provides for the registration as 
local land charges of the following matters : 

(a) compulsory purchase orders made under Pt. I 
of the Town and Country Planning Act, 1944 ; 

(b) compulsory purchase orders containing a direction 
for expedited completion made under s. 39 of the Act 

of 1947; 

(c) declaratory orders made under s. 1 of the Act 
of 1944 (i.e., in relation to land which has suffered 
extensive war damage), and 
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(d) lists of buildings of special architectural or 
historical interest compiled by the Minister under 
s. 30 of the Act of 1947, or under s. 42 of the Act of 1944. 
A new Part of the register, to be known as Pt. X, is to 
be opened for the registration of the lists mentioned in (d) 
above. The other matters will be entered in Pt. VI. 
Finally, every local planning authority (as defined in s. 4 
of the Act of 1947) is to keep a register in the prescribed form 
containing information of applications for permission to develop 
land, including information as to the manner in which such 
applications have been dealt with. This register is to be 
open to inspection (s. 14 (5)). 
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Reference should also be made to s. 74 of the Act, which 
empowers the Central Land Board to determine arbitrarily 
the amount of development charge if development is carried 
out in contravention of Pt. VII of the Act, and to charge the 
interest of any person in the land with the payment of the 
sum charged. Such a charge will presumably take effect as a 
mortgage, although imposed on the land not by agreement 
but under the statute. This provision may be contrasted 
with s. 71 (2) (6), whereby in certain circumstances a 
development charge may become a charge on the land by 
agreement. 

“ABC” 


CONTROL AND NEW LEASES UNDER L.T.A., 1927 


Doers the tenant of combined business and residential premises 
risk the loss of security of tenure by claiming a new lease on 
the ground of goodwill? The question is one that may be 
approached by visualising two different sets of circumstances. 

In the one, I take the case of a tenant who was granted 
a fourteen-year lease of such property in, say, 1938, the 
premises at that time not being controlled premises. In 
the other I will take that of a tenant of similar property which 
he held under a yearly tenancy which was determined by 
notice to quit some years ago. By thus examining the 
position with regard to a contractual tenant still contractually 
entitled on the one hand, and a statutory tenant on the other 
hand, it is hoped to cover the whole ground. 

The right to a new lease is the creature of ss. 4 and 5 of 
L.T.A., 1927. The former begins with: “‘ The tenant of a 
holding to which this Part of this Act applies, shall, if a 
claim for the purpose is made in the prescribed manner 
(i) in the case of a tenancy terminated by notice, within one 
month after the service of the notice on the tenant; and 
(il) in any other case, not more than thirty-six nor less than 
twelve months before the termination of the tenancy, be 
entitled, at the termination of the tenancy on quitting the 
holding, to be paid by his landlord compensation for goodwill 
if he proves . The latter: “ Where the tenant alleges 
that, though he would be entitled to compensation . 
the sum which could be awarded to him . would not 
compensate him for the loss of goodwill he will suffer if he 
removes to . . . other premises . . . he may in lieu of 
claiming such compensation . at any time within the 
period allowed for making a claim under the said section [s. 4] 
serve on the landlord notice requiring a new lease of the 
premises...” 

There appears to be no reason for saying that tenant No. 1 
jeopardises Rent Act rights by serving a notice twelve months 
before the expiration of the term, and following the matter up 
with proceedings. The claim may be rejected; but the 
Kent Acts, unlike L.T.A., 1927, deal with remedies rather than 
with rights. “No order or judgment for the recovery of 
possession of any dwelling-house to which the principal Acts 
apply or for the ejectment of a tenant therefrom shall be 
made or given unless the court considers it reasonable to 
make such an order or give such a judgment, and either . a 
and the fact that the tenant has unsuccessfully claimed a 
new lease under L.T.A., 1927, is not among the conditions 
conferring jurisdiction. 

The other hypothetical tenant is, however, in a very 
different position ; and but for one circumstance, to which I 
will advert presently, the answer would appear to be simply 
that he cannot be entitled to a new lease at all. For “ the 
tenant’ in s. 5 is ‘‘ The tenant of a holding to which this 
Part of this Act applies ” (s. 4) ; by s. 17 (1) the holdings to 
which this Part of this Act applies are “ any premises held 
under a lease . . . etc.,’’ and by s. 25 (1) “‘ lease’ means 
“a lease, under-lease or other tenancy, assignment operating 
under a lease, or an agreement for such lease, under-lease, 
tenancy or assignment.’” Comprehensive enough; — but 


though the whole nature of a so-called “ statutory tenancy ” 
has not yet, we are told, been revealed to us, it is difficult 


to see how, apart from the fact that there had been one notice 
within one month of service of which the claim could have 
been made, any of these expressions can cover a statutory 
tenancy. In short, the holding is just not a holding to which 
Pt. | of L.T.A., 1927, applies. 

Now it might seem that here was another casus omissus ; 
but history shows that there was an occasion when the 
Legislature expressly directed its attention to a somewhat 
similar position. L.T.A., 1927, itself, though control had 
then been a feature of the landscape for twelve years and 
Epsom Grand Stand Association, Ltd. vy. Clarke (1919), 
63 Sor. J. 642 (C.A.), had shown that combined premises 
were protected, did not refer to the matter. But in 1933 
Parliament was decontrol-minded; it was expected that 
sufficient houses would be built within the next five years to 
justify a Rent Act to end Rent Acts; and on 18th July the 
Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, became law and provided, inter alia, for decontrol of 
one class of property on 29th September. And by s. 1 (4) 
a person who was by virtue only of the principal Acts tenant of 
a house to which those Acts ceased to apply as from the 
following day was entitled to remain in possession until the 
date specified in a notice served on him by the landlord after 
the passing of the Act, the date not to be earlier than 29th 
September ; by subs. (5) the notice might be accompanied 
by an offer of a new tenancy, and an intimation that mere 
retention of possession would constitute acceptance ; and 
then, by subs. (6), ‘‘ Where upon the expiration of such a 
notice . . . atenant ceases to be entitled to retain possession 
of a dwelling-house, the provisions of the Landlord and 
Tenant Act, 1927, shall apply in respect of the premises as 
if they had been held’ under a lease (as defined by that Act) 
terminated by that notice, and if, before the expiration of the 
notice, either (a) the tenant has, under s. 5 of that Act, served 
on the landlord a notice requiring a new lease of the premises 
or (b) the landlord, has, under s. 2 or s. 4 of that Act, served 
on the tenant a notice that he is willing and able to grant, 
etc., a renewal of the tenancy, so much of the last foregoing 
subsection as provides that in the circumstances therein 
mentioned the tenant of a dwelling-house will, if he retains 
possession thereof after the expiration of a notice requiring 
him to give up possession, be deemed to do so upon terms 
offered by the landlord, shall not apply.”’ 

I think that consideration of these provisions warrants the 
following conclusion: their very existence shows that, 
generally speaking, a statutory tenant who has not served the 
required notice when he was about to become such cannot 
qualify for a new lease. But when a measure is introduced 
which decontrols a class of property, the Legislature may, in a 
somewhat artificial way, confer a new status on statutory 
tenants who are about to lose their rights, and entitle them, 
if otherwise qualified, to new leases. 

As to the kindred question of monetary compensation for 
goodwill, which may be claimed alone or claimed in the 
alternative or awarded by a tribunal which considers that the 
tenant is not entitled to a new lease, the words “ on quitting 
the holding ”’ (s. 4 (1)) dispose of any suggestion that a protected 
tenant might be able both to consume and retain his cake, 
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even if, as in the first of my hypothetical cases, he is still a 
contractual tenant when he qualifies for compensation and 
is in a position to serve notice of claim. But I see no reason 
why he should not make his claim and why, either, if it fail 
in toto or he be disappointed with the amount awarded, he 
should not stay on, abandoning his right to the monetary 
compensation in the latter case. The making of the claim 
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may indeed manifest an intention to give up possession in 
accordance with the terms of the lease and the common law ; 
but even an agreement to give up possession does not, as was 
held in De Vries v. Sparks (1927), 137 L.T. 441, entitle a 
court to make an order for possession against a protected 
tenant. 

Rk. B. 





TO-DAY AND YESTERDAY 
LOOKING BACK 


A LETTER dated 3rd September, 1692, from that interesting 
collection of correspondence, the Portledge Papers, contains the 
passage: ‘‘ I saw Captain Salisbury . . . He tells me he saw 
the man executed that was tried for designing to kill King 
William.”” The incident had occurred the previous month. 
The King was campaigning against the French in Flanders, and 
the enemy had entrusted an officer named Granval with the 
mission of assassinating him, for he was often exposed riding 
slowly on tours of inspection of the posts of his army. Unfor- 
tunately for him, Granval invoked the assistance of two 
confederates, a Dutchman and a Walloon, who both separately 
betrayed the plot to the English, nor did he himself keep a 
particularly close tongue. The result was that he was watched 
from the moment he set foot in the Netherlands. Finally he 
was arrested, examined, confronted with his accomplices, and 
sent to the camp of the British and their allies. In August, 
about a week after the disastrous defeat at Steinkirk, he was 
tried by court martial. Godert de Ginkal, a Dutch soldier 
whom William had created Earl of Athlone in reward for his 
services in subduing Ireland, presided. Mackay and Lanier, 
two senior officers who had been appointed members of the 
court, had fallen in the battle and their places were taken by 
younger men. The prisoner admitted everything and expressed 
remorse. He was condemned to be hanged, drawn and quartered, 
and died bravely. His confession, which was published in several 
languages, had excellent propaganda value for William. 


SPOILING THE SHIP 


THE young company director who was recently sent to prison 
for three years on being convicted at the Winchester Assizes for 
setting fire to a yacht, which he had insured for £35,000, had the 
benefit of a milder law than that of ourancestors. Thiscrime was 
formerly capital and, though relatively rare, it is probably as old 
as marine insurance. It has a due place in the Newgate Calendar. 
There is, for example, the sad case of John Lancey, the young 
master of the Nightingale brig, owned by a wealthy Bideford 
merchant named Benson, who was also Member of Parliament 
for Barnstaple. As a result of a serious illness Lancey was in some 
financial difficulty when Benson suggested that on the next 
voyage he should destroy the vessel, which was to be insured for 
double her value. Lancey, thinking that this was only a test of 
his honesty, refused point-blank, but later on Benson invited him 
to dinner, plied him with drink and reopened the subject with 
obvious seriousness. He reminded him of the straitened 
circumstances of his family, promised him every protection, 
and at length prevailed. The ship was fitted out for a voyage 
to Maryland and a valuable cargo was taken aboard, only to be 
secretly relanded and replaced with brickbats by way of ballast. 
Soon after sailing, Lancey bored a hole in her side and set light 
to a cask of combustible materials. As soon as the fire appeared 
he tried to throw the blame on some convicts he was carrying 
to the plantations. The ship sank without loss of life and all 
seemed to be going according to plan when one of the seamen 
made a statement before the Mayor of Exeter denouncing Lancey, 
who was at once arrested. Benson took fright and fled, leaving 
his subordinate to face the music at the Old Bailey, where he was 
convicted at the Admiralty Sessions, being hanged at Execution 
Dock in June, 1754. 
ANOTHER SCUTTLE 

NEARLY fifty years later there is a similar story in the Newgate 
Calendar. This time the culprit was William Codlin, master of 
the Adventure brig which sailed from Limehouse and put in at 
Yarmouth and Deal before proceeding nominally on a voyage 
for Gibraltar and Leghorn. In fact she went down off Brighton, 
for Codlin, at the instance of the two owners, had had three holes 
bored in her bottom. After the crew had got safely ashore, the 
owners, who came down from London to interview the master 
at the Ship Tavern, were incautious enough to talk to him rather 


too freely in the presence of Cooper, the seaman who had actually 
done the boring. On top of that a guinea seemed an all too 
modest reward for his trouble, so that when, soon afterwards, 
finding himself without means and unable to get a ship, he had 
tramped home from London to Saxmundham, it is hardly 
surprising that he seized on the offer of a reward and told the 
authorities the whole story. In the result, Codlin, the mate and 
the owners found themselves in the Old Bailey dock in October, 
1802. The mate was acquitted, but the rest were found guilty. 
All Codlin got out of the crime that brought him to Execution 
Dock was five or six guineas handed to him at Brighton. 


REVIEWS 


Judge Jeffreys. By H. MonrGomMery Hype, 
Middle Temple, Barrister-at-Law. 1948. London: 
and Co. (Publishers), Ltd. 21s. net. 

The misfortune of war, destroying the plant from which the 
first edition of this work was printed in 1940, made it very hard 
to obtain copies of it, and this second edition, reproducing the 
original text, is accordingly very welcome. In an age when 
propaganda, in a sense which embraces deliberate calumny, 
has come pretty close to being a recognised instrument of policy, 
it is wholesome to reconsider the confident assertions of earlier 
propagandists and to note how dispassionate history can expose 
their methods and their fallacies. Here history, by the hand of 
Mr. H. Montgomery Hyde, sets out to establish the truth about the 
most execrated judge in English history. No moral conjuring 
trick is attempted. There is no question of making cheap 
sensation by splashing whitewash over a black sheep. The 
quest is for the facts. Three circumstances, more than any 
others, have contributed to the obloquy in which Jeffreys has 
hitherto been held. First, to him fell the inevitably odious 
task of meting out punishment to defeated rebels. Next, the 
régime, which he served faithfully and vigorously, ultimately 
went down in ruin, leaving his reputation naked to his enemies. 
Finally, his manners and personality were, on any estimate, 
distasteful to the ladies and gentlemen of Victorian society 
under whose influence so much of our history was written. 
On those lines adverse politics and personal dislike have been 
decisive against him. It has been the task of Mr. Montgomery 
Hyde to take him out of the realm of moral and ideological 
denunciation and set him in the context of his time. His detailed 
examination of the available sources of information constitutes a 
necessary corrective to past misconceptions and will be 
indispensable to any future student of the subject. : 
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The Trials of Oscar Wilde. 
Hypk, D.Lit., of the Middle Temple, Barrister-at-Law. 
London: William Hodge & Co., Ltd. 15s. net. 


Here is a unique contribution to the Notable British Trials 
series, attaining the very highest standard of legal literature of 
this class. The subject has a many-sided interest which is quite 
unusual. For the practical lawyer there is the opportunity 
of a detailed study of the great Carson’s method of advocacy 
at its most telling. For the social historian there is a remarkable 
personal study of a famous and fascinating, if not precisely an 
eminent Victorian. For the student of letters much fresh 
light is thrown on a poet and playwright whose works have stood 
the test of survival and revival across the changes and oblivions 
of half a century. Finally to the psychologist the character of 
Wilde must always represent an absorbing subject for investiga- 
tion. It is enough to say that the editor has emerged 
triumphantly from the ordeal of satisfying all that any of these 
could demand. His exhaustive introduction to the almost 
verbatim text of the trials and his appendices to it are a master- 
piece of clarity and frankness and never lapse into easy 
sensationalism or journalese. He handles the subject with 
balance and a full mastery of the facts, while on the moral issue, 
ever of primary importance to penologists, he maintains throughout 
an exemplary objectivity of judgment. 
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NOTES OF CASES 


COURT OF APPEAL 
FAMILY PROVISION : DISCOVERY 
In re Borthwick; Borthwick v. Beauvais 


Lord Greene, M.R., and Asquith, L.J. 23rd July, 1948 


Appeal from a decision of Roxburgh, J. 

The plaintiffs, widow and child of a testator, took out an 
originating summons asking for provision to be made for them 
under the Inheritance (Family Provision) Act, 1938. They 
applied to the defendant executors for discovery relating to 
(a) an action regarding the entitlement to certain chattels and 
property of the testator; (b) correspondence with the Estate 
Duty Office regarding the value of certain shares forming part 
of the estate ; and (c) cases to counsel and opinions of counsel 
regarding the value of such shares. On the refusal of the 
defendants to disclose such documents, a summons for discovery 
was taken out, which was dismissed by Roxburgh, J., who held 
that there was no right to discovery under an originating summons 
and that there must be special circumstances, supported by 
affidavit, to justify such an order (ante, p. 392). The plaintiffs 
appealed. 

Lorp GREENE, M.R., said that the appeal must be dismissed. 
He agreed that there was no absolute right to discovery in 
proceedings by originating summons in which there were no 
pleadings and that an application for discovery in such 
proceedings must be supported by affidavit. Order 54F contained 
a code of procedure relative to applications for provision under 
the Act which enabled the judge to ensure that all material 
evidence was brought forward. 

APPEARANCES: Harold Lightman, G. M. Parbury (Steavenson 
and Couldwell, for Gosschalk & Austin, Hull); A. C. Nesbitt 
(Athey & Son); Danckwerts (Treasury Solicitor). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


ADMINISTRATION : MONEY WRONGLY DISTRIBUTED TO 
CHARITIES: RIGHT OF NEXT OF KIN TO RECOVER 
In re Diplock; Diplock v. Wintle (and consolidated action) 


Lord Greene, M.R., Wrottesley and Evershed, L.JJ. 
27th July, 1948 

Further consideration of an appeal from a decision of 
Wynn Parry, J. (ante, p. 409). At the conclusion of the judgment 
the court stated that further argument wouJd be heard on matters 
of detail. In the case of the National Institute for the Deaf 
the court had held that the plaintiffs were entitled to succeed 
in vem against the institute, as “the gift was paid into the 
charity’s current account, but it had been withdrawn and 
deposited in the Post Office Savings Bank. Equity could not 
disregard this; a volunteer could not only mix, but unmix ; 
the appellants’ claim would succeed, and Clayton’s Case did not 
apply”’ (see ante, p. 410, 5 (d)). The court now admitted a new 
agreed statement of facts, as it appeared that the former judgment 
in this matter was based on a misapprehension. The charity 
kept a number of independent accounts in respect of a number 
of special funds, and a general account of its “‘ General Fund.” 
There was only one banking account. On the assets side of the 
balance sheet of each fund was a balancing figure described as 
“cash at bank.’’ The general fund received legacies and gifts 
not allocated to one of the special funds, and the Diplock money 
had been paid into it. It was also debited or credited with an 
annual general excess of expenditure over income and vice versa. 
There was also a deposit at the Post Office Savings Bank. 

Lorp GREENE, M.R., said that it appeared from the accounts 
that the general fund was a mere residuary account of what was 
left in the assets and liabilities after segregating the assets and 
liabilities attributable to the special funds. The “ cash at bank ”’ 
item in each of the funds was an attribution to each fund of a 
slice of the charity’s banking account and of its deposit in the 
Post Office Savings Bank. These two accounts were conglomerate 
masses, of which slices were attributed in the several balance 
sheets to the various funds, but that did not mean that the 
charity had attributed any particular bank moneys to any 
particular fund. The rule in Clayton’s Case (1816), 1 Mer. 572, 
must apply, and the result was that the plaintiffs’ claim in rem 
against this charity must fail, their right to trace having been 
lost. 

WROTTESLEY and EveERsHED, L.JJ., agreed. 

APPEARANCES: Pascoe Hayward, K.C., J. L. Arnold, M. W. 
Cockle (White & Leonard), Neville Gray, W.C., Dunbar (Trollope 
and Winckworth). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 
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LIBEL: FAIR COMMENT: INTERROGATORIES 
Korda and Others v. Odhams Press, Ltd., and Another 
Tucker, Bucknill and Somervell, L.JJ. 30th July, 1948 

Appeal from Jones, J., in chambers. 

The plaintiffs, film producers, claimed damages for alleged 
libel from the defendants in respect of an article in a newspaper. 
It was alleged that the words complained of ‘‘ meant . . . that 
the .. . plaintiffs . . . in providing films . . . were recklessly 
and selfishly extravagant and deliberately disregarded the needs 
of the cinema-going public and the interests of the investors in 
the plaintiff company and of the country and of the film industry 
in England ...’’ The defendants admitted publication, denied 
that the words were capable of bearing a defamatory meaning, 
and, alternatively, pleaded fair comment. The plaintiffs sought 
to administer the following two interrogatories: ‘‘ (1) What 


information . . . had you ... which induced you to believe 
that the expressions of opinion . . . which you allege . . . to be 
fair comment . . . were true, and what . . . inquiries . . . did 


make before publishing . . . to ascertain whether they 


you... : : 
were true ... (2) Did you receive any and what . . . answers 
to any ... inquiries . . .’’ and particulars of the answers were 
asked for. Jones, J., ordered that those interrogatories should 


be answered and the defendants now appealed. 

Tucker, L.J.—BUCKNILL and SOMERVELL, L.JJ., agreeing— 
said that the principles applicable were laid down in Hennessy 
v. Wright (1888), 24 Q.B.D. 445 n, at p. 447, where Lord Esher, M.R., 
said that interrogatories ought to be admitted if the answers to 
them could disclose anything which could fairly be said to be 
material to enable the plaintiff either to maintain his own case 
or to destroy that of his adversary. Counsel for the defendants 
submitted that, while interrogatories such as those in question 
were, generally speaking, admissible where the defence was one 
of privilege, for there the question of the defendant’s honest 
belief arose, it was different with fair comment, for there it was 
the truth of the statements and the fairness of the comment 
that were in issue. That argument, prima facie, had great 
force, but Plymouth Mutual Co-operative, etc., Society, Lid. v. 
Traders’ Publishing Association, Ltd. [1906] 1 K.B. 403 was an 
authority directly to the contrary. It was now contended that 
that authority conflicted with Hennessy v. Wright. He (his 
lordship), however, thought Hennessy v. Wright, supra, a totally 
different case. Appeal dismissed. 

APPEARANCES : John Davidson (Simmons & Simmons) ; Colin 


Duncan (Theodore Goddard & Co.). 
(Reported by R, C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
HUSBAND AND WIFE: PURCHASE OF HOUSE 
IN WIFE’S NAME 

Moate v. Moate 
Jenkins, J. 5th July, 1948 

Adjourned summons. 

The plaintiff husband, while engaged to the defendant wife, 
purchased a house. The conveyance, dated in 1930, one month 
before the marriage, was made to the wife at the husband’s 
request, the price being £207 subject to a mortgage of £1,042, 
which the wife covenanted to repay by monthly instalments. 
The husband paid the original purchase price and the instalments, 
and finally paid off the balance of the mortgage in 1946 by a 
payment of £487 at a time when bad relations existed between 
the parties. The wife had since then instituted proceedings 
for divorce. The summons was taken out to ascertain whether 
the wife held the property beneficially, or on trust for the 
husband, and whether, assuming that the house belonged to 
the wife, the husband had any claim against it in respect of the 
mortgage repayments. 

JENKINS, J., said that the facts raised a presumption that 
the husband purchased the house and paid off the mortgage by 
way of gift to the wife, so that the presumption of a resulting 
trust was rebutted and one was left with the presumption of 
advancement which ordinarily obtained in such transactions 
between husband and wife. No distinction could be drawn 
from the fact that the marriage was only in contemplation when 
the original transaction took place; in fact, the reason for 
presuming advancement was the stronger. The mortgage 
repayments were also presumptively made by way of gift or 
advancement, and the plaintiff had given no evidence to rebut 
such presumptions. In particular, he had continued to pay the 
instalments and had paid a substantial final lump sum after 
marital relations had deteriorated ; if it was not his intention 
to complete the provision for his wife, it was incredible that he 
should have made those payments without taking precautions 
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to avoid benefiting her. - The husband’s claim must be dismissed 
with costs. 

APPEARANCES: T. R. Waters (Arvam, Fairfield & Co.) ; 
J. H. Bassett (Law & Worssam, for Smart & Bowerman, Walton- 


on-Thames). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WAR DAMAGE: TEMPORARY WORKS PAYMENT 
In re St. Luke’s Hospital, Chelsea; L.C.C. v. War Damage 
Commissioners 
Vaisey, J. 9th July, 1948 

Motion. . 

In May, 1941, a high explosive bomb fell on the hospital and 
rendered unusable certain essential departments, including 
the kitchen, boiler room and operating theatre, with their ancillary 
offices, although most of the main wards were undamaged or 
only slightly damaged. The hospital was in consequence 
evacuated, and various works of reinstatement were put in hand, 
which were completed in August, 1942; these included (a) con- 
struction of a new kitchen and scullery in a space formerly used 
as a store room, and (b) construction of a new operating theatre, 
sterilising room, etc., in what was formerly ward No. 8, by 
means of timber partitions. Section 6 (2) of the War Damage 
Act, 1943, authorises the payment ‘‘as a temporary works 
payment of an amount equal to the proper cost of any works 
reasonably executed for temporarily meeting the circumstances 
created by the damage.’’ The council made a claim accordingly, 
which was rejected by the Commissioners on the ground that the 
works were adaptations of undamaged portions of the hospital 
made to provide alternative accommodation elsewhere than in 
the damaged portions. The council appealed by motion to 
the court. 

VAISEY, J., said that, to qualify for payment, the works must 
be both reasonable and temporary, in the sense that they were 
meant to be superseded by permanent works, or works of 
temporary precaution, such as shoring up. He would hold, 
though not without hesitation, that the works in question did 
not fall within the words of the Act. They were works carried 
out to provide alternative accommodation at a distance from 
the area of the damage, and could not be distinguished in 
principle from works carried out on a building outside acquired 
for the purpose. It was not necessary, for works to be 
“temporary,’’ that they should be liable to decay .at an early 
date ; the point was, whether they were executed for temporarily 
meeting the circumstances created by the damage. The works 
in question were arrangements made for temporarily meeting 
such circumstances, not works executed for that purpose. The 
motion must be dismissed with costs. 

APPEARANCES: R. M. Hughes, K.C., G. Squibb (Solicitor to 
the L.C.C.) ; M. Rowe, K.C., Danckwerts (Treasury Solicitor). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


EDUCATIONAL CHARITY: NOTIFICATION OF 
ASSURANCES OF LAND TO MINISTRY OF EDUCATION 


In re No. 12 Regent Street, Oxford 
Jenkins, J. 14th July, 1948 


Adjourned summons. 

By s. 87 (1) of the Education Act, 1944, the Mortmain and 
Charitable Uses Acts, 1888, 1891 and 1892 “ shall not have effect 
with respect to any assurance of land . . . if the land or the income 
thereof is to be used for educational purposes.’’ By subs. (2) : 
“ Every assurance of land . . . shall, if the land or the income 
thereof is to be used for educational purposes, be void unless the 
assurance or a copy thereof is sent to the Minister within six 
months after the date upon which the assurance takes place.” 
The plaintiffs, Magdalen College, Oxford, an educational charity 
expressly exempt from the provisions of the Mortmain and 
Charitable Uses Acts, had applied certain funds in the purchase 
of premises in Oxford, and in due course the conveyance was 
tendered for registration to the Land Registry, which refused to 
register it unless a copy was sent to the Minister of Education. 
The plaintiffs, who claimed that the above provisions of the 
Education Act, 1944, did not apply to them, took out this 
summons under the provisions of the Land Registration Act, 
1925, s. 140, and of r. 298 (2) of the Land Registration Rules, 
1925, asking whether the assurance to them would become void 
if it, or a copy of it, were not sent to the Minister of Education 
within three months. 

JENKINS, J., said that he could not accept the argument that 
the universities and colleges of Oxford and Cambridge, by reason 
of their exemption from the provisions of the Mortmain Acts, 
were also exempt from the provisions of s. 87 (2). The language 
of that subsection was wide and general, and could not be properly 
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construed as referable only to such assurances as were exempted 
from the Mortmain Acts by subs. (1). Accordingly, the assurance 
in question would become void unless it or a copy were sent to 
the Minister of Education in due time. 
APPEARANCES: A. G. N. Cross 


Danckwerts (Treasury Solicitor). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


SUCCESSIVE WILLS: IDENTICAL 
REVOCATION 
In re Bagnall; Scale v. Willett 
Harman, J. 21st July, 1948 

Adjourned summons. 

The testatrix, who died in 1943, made a will in 1936 whereby 
she appointed JS and EJ as executors and trustees, gave 
legacies of £500 each to four nieces and two sisters, gave her 
residue to JS and EJ, and gave a legacy of £50 to Miss F, 
In 1943 she made a second will, which did not purport to revoke 
previous wills, by which she appointed JS and EJ as executors 
and trustees, gave the same legacies as before to the nieces 
and sisters, and gave her residue to JS and EJ “ upon trust 
to sell and convert the same unto money and after paying all 
my debts funeral and testamentary expenses and the above 
and after paying my debts,”’ the will there terminating without 
providing for a final disposition of residue. Probate of the 
second will was granted to JS and EJ, but by order of the 
court a fresh grant of both wills was made in 1946. The questions 
for decision were whether the legacies given by the second will 
were substituted or cumulative; whether, and if so, how, the 
residue had been disposed of, and whether the legacy to Miss F 
had been revoked. 

HARMAN, J., said that, both documents having been admitted 
to probate, both must be taken to contain the testamentary 
dispositions of the testatrix. On the question of the substitution 
of legacies there was a considerable body of authority see, for 
instance, Hooley v. Hatton (1773), 1 Bro. C.C. 390n. ; 
Heming v. Clutterbuck (1827), 1 Bli. (N.s.) 479; Kidd v. North 
(1846), 2 Ph. 91; Jackson v. Jackson (1788), 2 Cox. 35; Wilson 
v. O’Leary (1872), L.R. 7 Ch. 448 ; In ve Michell [1929] 1 Ch. 552, 
and ‘“‘ White and Tudor’s Leading Cases in Equity,” vol. 1, 
p. 731. In his view, the intention of the testatrix was that the 
second will was to supersede the first will quoad the provisions 
which it contained, but that it was not intended wholly to revoke 
the first will (In ve Bryan [1907] P. 125). Accordingly, the 
legacies to the nieces and sisters were substitutional, the first 
will was an effective beneficial gift of residue to JS and EJ, 
and the legacy to Miss F took effect. 

APPEARANCES: Miss B. A. Bicknell, A. A. Baden Fuller, 
A. C. Nesbitt, Michael Browne (Gibson & Weldon, for Hobson 
Thomas, Sherwell & Wells, Cosham; Markby, Stewart and 
Wadesons). 


(Lee & Pembertons) ; 


WILL : LEGACIES : 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WILL: POWER OF ADVANCEMENT 
Darell v. Bainbridge 
Harman, J. 28th July, 1948 

Adjourned summons. 

By his will dated in 1910 the testator, who died in 1911, gave 
a share of his residue on trust for his daughter for life, and 
directed that ‘‘ from and after the death ’”’ of his daughter her 
share should be held on trust as to capital and income for her 
children or remoter issue, the latter to be born and take vested 
interests within twenty-one years after her death, “with... 
such provisions for their respective advancement, maintenance 
and education at the discretion of either my trustees . . . and in 
such manner in all respects as my daughter . . . shall by any deed 
revocable or irrevocable or by will appoint,’’ and further directed 
that the trustees might make an advancement in favour of 
‘“any minor.’”’ The daughter had had two children who were 
both of full age, and in 1947 she executed a revocable deed of 
appointment pursuant to the power conferred by the will whereby 
she appointed half her interest in trust for each of her children 
subject to her own life interest, and gave to the trustees power 
to make advancements of capital not exceeding one-half of the 
interest of each child. The question for decision was whether 
the power of advancement given by the deed of appointment 
could be exercised during the daughter’s lifetime subject to the 
release by her of her power of revocation. 

HARMAN, J., said that as the power conferred by the will was 
expressed to be exercisable “ from and after the death ”’ of the 
daughter, and as it contained no words empowering her to 
consent during her lifetime, it did not appear that the power was 
so exercisable. In Davidson’s ‘‘ Precedents in Conveyancing,” 
3rd ed., at pp. 160 and 714 of vol. 3 and pp. 140, 278, note (7), of 
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vol. 4, the view was expressed that it was not exercisable. 
Further, the will in suit contained an express power for an 
advancement in favour of ‘‘ any minor,” and this indicated that 
there was no power to advance an adult. He would hold that the 
power could not be exercised during the daughter’s lifetime. 

APPEARANCES: R, Jennings, K.C., Wilfrid Hunt, J. V. Nesbitt, 
T. A. C. Burgess (Maude & Tunnicliffe). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


ORIGINATING SUMMONS: DISCOVERY 
In re Press Caps, Ltd. 


Roxburgh, J. 29th July, 1948 


PRACTICE : 


Motion. 

P.C., Ltd., is a public company with a capital of 500,000 shares 
and over 1,000 shareholders. In December, 1947, the respondent 
company made an offer to purchase the share capital of P.C., Ltd., 
on terms above the then market price, which was accepted by 
some 97 per cent. of the shareholders, and subsequently acquired 
the balance of the shares, other than the joint holding of 1,000 
shares of the applicants, by means of a notice to acquire issued 
under s. 209 of the Companies Act, 1948. The applicants took 
out an originating summons claiming that the respondent 
company was not entitled compulsorily to acquire their share- 
holding, and alleging that the price was insufficient as certain 
assets were under-valued in the balance sheet of P.C., Ltd. The 
applicants took out a summons for discovery, asking that the 
respondent company should file an affidavit of documents, which 
was dismissed by the registrar ; the applicants then brought this 
motion to discharge the order of the registrar. 

ROXBURGH, J., said that it appeared from In re Borthwick (ante, 
pp. 392, 484) that there was no absolute right to discovery on 
proceedings by summons. In proceedings under s. 209, such as 
the present, the essential fact must always be the value of the 
assets, and if the applicants were right it would mean that 
discovery would have to be made in all such proceedings. There 
were no special circumstances in the case to justify such an order, 
and it would be a serious matter if the holder of a very small 
fraction of the share capital of a company could by an application 
of this nature obtain an extensive investigation of the company’s 
affairs. The motion must be dismissed. 

APPEARANCES: Hesketh (Tyrrell Lewis & 
(Reynolds & Gorst). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


RIVER POLLUTION: INJUNCTION: FORM OF ORDER 
Brocket v, Luton Corporation 
Vaisey, J. 30th July, 1948 

Witness action. 

The plaintiffs, who owned and occupied an estate on the River 
Lea below Luton, brought this action against the defendants, as 
sanitary authority for the Borough of Luton, to restrain pollution 
of the river by sewage, and alleged that the sewage from the 
defendants’ sewage works rendered the water noxious and 
dangerous for domestic, agricultural and fishery purposes. 

VaIsEY, J., said that there had been very serious pollution 
for some years for which the defendants must be held responsible, 
and the plaintiffs had established their rights in accordance with 
decisions in John Young & Co. v. The Bankier Distillery Co. 
[1893] A.C. 691, and were entitled to an injunction not to pollute 
the water or to cause an accumulation in the river of solid matter 
so as to be a nuisance. In order that the defendants might have 
an opportunity to rectify matters, he would suspend the operation 
of the injunction for one year and eleven months, on the defendants 
undertaking to indemnify the plaintiffs as the court might 
direct (Pennington v. Brinsop Hall Coal Co. (1877), 5 Ch. D. 769). 

APPEARANCES: G. R. Upjohn, K.C., T. Cunliffe, J. A. Gibson 
(Marchant, Gerrish & Newington); E. Simes, K.C., Milner 
Holland, K.C., W. M. Levitt (Sharpe, Pritchard & Co., for Town 


Clerk, Luton). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


Co.); Divine 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Rules of the Supreme Court (Companies) (No. 2), 


No. 1880. 
1948. August 6. 


Witnesses Allowances Regulations, 1948. August 14. 
LAND REGISTRY 
Land Charges Act, 1925; Law of Property 
(Amendment) Act, 1926. Application for 
Registration of a Land Charge (reprint). 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 
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NOTES AND NEWS 


Honours and Appointments 

Mr. R. L. DosLe has been appointed Deputy Town Clerk of 
St. Marylebone. He was admitted in 1936. 

Mr. R. N. Hutcurns has been appointed Assistant Solicitor to 
Derbyshire County Council. He was admitted in 1946. 

Mr. E. J. Jones has been appointed Senior Assistant Solicitor 
at Bournemouth. He was admitted in 1938. 

Mr. J. S. Mann has been appointed Assistant Solicitor to the 
Hastings Corporation. He was admitted in 1939. 

Mr. S. A. Stray has been appointed Clerk and Solicitor to 
Horsham Urban District Council. He was admitted in 1931. 


Notes 

The next General Quarter Sessions of the Peace for the borough 
of Walsall will be held at the Guildhall, Walsall, on 16th September, 
at 10 a.m. 

Notice of appeal has been given against the judgment of 
His Honour Judge Willes in Long Eaton Co-operative Society v. 
Smith, reported last week, at 92 Sov. J. 468, in ‘‘ Notes from the 
County Courts.” 

The “ period of the emergency”’ for the purposes of the 
Societies (Miscellaneous Provisions) Act, 1940, is declared to 
have ended on 30th June, 1948, by Order in Council made on 
5th August: The Societies (Miscellaneous Provisions) Act 
(End of Emergency) Order, 1948 (S.I. 1948 No. 1843). 


THE CRIMINAL JUSTICE ACT, 1948 


THis important Act received the Royal Assent on 30th July, 
1948, but at the time of going to press a printed copy of the Act 
is not yet available. Certain important changes in procedure in 
Courts of Summary Jurisdiction are due to come into force on 
13th September, 1948 (sec ante, p. 459), and we hope to deal with 
these in our next issue if a copy of the Act is then available. 
This is a further example of the inconvenience caused by a 
hold-up in Parliamentary printing, which results in an order 
bringing legislation into force being made public before the 
legislation itself has been printed. 


Wills and Bequests 
Mr. D. A. Clarke, solicitor, of Birmingham, left £121,450, 
with net personalty £112,840. 
Mr. A. S. Gunn, solicitor, of Brighton, left £10,856. 


OBITUARY 


Mr. S. G. COX 
Mr. Sydney George Cox, solicitor, senior partne- of Messrs. 
Birkett, Ridley and Cox, of Ipswich, died recently. He was 
admitted in 1908 and was president of the Suffolk and North 
Essex Law Society in 1946. Two years ago he was co-opted as 
a member of The Law Society’s Legal Education Committee. 


Mr. C. H. EMSLEY 
Mr. Cecil Howard Emsley, solicitor, senior partner of Messrs. 
Emsley & Son, of Leeds, died recently, aged fifty-eight. He was 
admitted in 1919. 
Mr. J. H. MOWLL 
Mr. John Hewitt Mowll, solicitor, of Messrs. Mowll and Mowll, 
of Arundel Street, London, W.C.2, Canterbury, Cranbrook and 
Dover, died on 9th August. He was admitted in 1913. In the 
last war he was chief air-raid warden of Dover, and he was 
awarded the M.B.E. in 1942. 
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